United States Court of Appeals 


for the Second Circuit 


PETITIONER’S 
BRIEF 


CFTC No. 75-2 JUN 30 1976 J 
- oer) 


APPEAL OF OPINION AND ORDER IMPOSING RFMELIAL SANC! 
CFTC COMMIESSIONFKS BAGLEY. RAINBOLT, 


one 


ee 


I aw appealing tne Opinion and Order Imposing ¢ HUN 30 Won 
» 4 ak 


of CFTC Commissioners Bagley, Rainbolt, and Martin. 


had not objectively analyzed and evaluatea the evicence. Commissioner 
feevers correctly perceived the possibility of bias in Judge Lieberts 
Tecision. And he also had tne courage to say so -- clearely amd 
distinctly, but alone. The other three Commissioners participating in 
the Opinion* apparently sougnt to defend the findings of Judge Liebert, 
whatever they were,and to support tneir own Division of Fnforcesent, 
regardless of tne facts. They did not perform the function of Appeal 
Judges, formulating an incependent decision of tneir own, as Compissioner 
sCeevers did. Tnis Appeal contends that the Opinion and Order of 
Commissioners Bagley, Rainbolt, and Martin corntail tne same bias so 
clearely evident in Judge Lieberts [Tecision,. 
Il 

In support of my contention of lack of objectivity by Judge Liebert, 
1 cited, among other things, a number of obvious factual errors in his 
Tecision. Fach error teken by itself ana considered in isolation, or out 
of context, may be construed to seew "narmless", if that is wnat one is 
predisposed to find. But in their totality and in their proper context, 
they constitute strong evidence of bias. Anda they are not “hargless". 
Commissioners Pagley, Rainbolt, ana Martin have not consiaered tae 
ei auie sence of tne pattern of errors and half trutus in Judge Lieberts' 
Tecision, sdditionally, they nave not only failed to correct some of 
Judge Lieberts obvious factual errors, but also have added a few new 


* Cowwissioner Tunn appgerently refused to participate in this Opinion 
ang Order. [I ¢an uncerstana why. 
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errors anc half truths of their own, which fall into the same biased 


4 


pattern as those of Judge Liebert. 
I continue to maintain that the pattern of errors and half truths 

of Judge Liebert and now those of Comwissioners Pagley, Rainbolt, and 
Martin, when considered in proper context, and in their totality, 
constitute strong evidence of lack of objectivity. [It is quite 
significant with respect to the handeling of tnis case that Commissioner s 
Bagley, Rainbolt, and Martin have felt unable to iwpose sanctions without 
resorting to distortions of fact, tortured reasoning, anc iualf truths. 

A few exauples follow: 

a. "On March 27, 1972, the date on which the responcent made the 
initial purcnases for Milletts account ... Margin on that date 
was @1,000 per soybean contract." (page 2 lines 16-18) 

The subject of wargin requirements were discussed at great length in 
my Suggested Findings of Fact (pages 15 through £2) which Judge Liebert 
ignored. They were again discussed in my Appeal of Judge Liecerts Teclsion 
(pages 11 turougn 16) waich Comissioners Bagley, Rainbolt, ena Martin 
ignored, 

a dere we gO once again. ‘Soybean margin requirements on March £7, 1972 
were #750 per contract. They subsequently were raisec to §1,000 per 
contract, after the initial purchases of five contracts for willet's 
account. The evidence is overwhelwing on th’s point.- I can not conceive 
of any valié excuse for such a flagrent obvious error after such a 

lengthy detailed discussion. This must surely, at this late stage of the 
proceedizng, be deliverate overt attempt to inject further confusion into 
the matter. This error can not be unintentional or the result of 
stupidity. It has to have been calculated and deliberate. anc it is 


"harmless", 


not 


: 2 
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Commissioners Bagley, Rainbolt, and Martin intendeu tnis erronerous 
assertion to refute the point established in wy Suggested Finéinges of 
Fact that margin requirements were raised after the initial purchase of 
soybeans for Milletts account. Tne only possible way they could 
accomplish this was to deliberately make an appropriate false assertion, 
while brazenly ignoring actual facts, accepted exnibits, and trutaful 
testimony . One wust woncer at tnis point what is tne purpose of 
testimony and exnibits in tne first place if individuals, acting in the 
capacity of Appeal Juages, will not use them when they happen to 
conflict with their pre-deterwined opinions. 

Margin requirewents are not difficult to ueterwine. One does not 
nave to be a CFTC Comissioner to find wnat tney were. Amyuody can just 
look them up. And all necessary cocuwents for this are part of the 
evidence end exnibits. The real difficulty of Comissioners Bagley, 
Martin, and Rainbolt is in being objective -- in being able to see 
wnat is really there. Cowissioners Bagley, Rainbolt, ance Martin have 
not made an error. Tney have taken lioerties, deliberately anc with 
malice, with the cole, clear facts. They nave tawpered witn tue truth 
in a biased, prejudicec unobjective manner. Tunis is not carelegness. 

It is notuing less tnan a carefully conceived and executed distortion 


of facts. 


b. Comissioners Bagley, Rainbolt, anc Martin found tnat Judge Liebert 


wade a "narwless" error when he found as a fact thet margin requirewents 
"changed" in June 197z. Actually tnat is not wnat Judge Liebert found in 
the first place. The Judge stated that margin requirements "did in fact 
go down" in June 1972. sre : id tnis cGespite overwnelaing evidence 
tne contrary. The exnibits show conclusively that wargin requirements 
went up subsequent to the initial purchase of soybeans. Judge Liebert 


Ps) 


used this erroneous finding of fact to falsely iwply that Low 


. 
. Ne at 


requirements resulted in an improved wargin-equity relationsnip in 


Millet's acco fe intended to refute the point estabiisned in my 


Suggested Findings of Fact that Millet's account wes underwargined ane 
that e defensive trading strategy was wanditory in order to waintein 
the soybean position, as Millet wished. Tilis was no “nearmgless” error. 
It constitutes a flagrent misuse of judicial authority. 

Cowissioners Bagley, Rainbolt, and Martin just as flagrently 
misused their power as Appeal Juéges in an attempt to cover up for 

uége Liebert. They substituted their own work rchangec" for tne 
roig in fact go down", analyzed the biaselly repnrasec 
statement completely out of context, asserted it was & 
‘ 
error ang buried it in a footnote. Biasec rephrasing, helf truth 
tecnnigues, and analyzing statements out of context by Appeal Judges 
is contrary to the entire judicial process in the Unitece £tates. 

This was no "narmless" error. It is a deiiberate, calculated, 
distortion of fuct, and it fits into the overall pattern of "errors" 
-~a pattern of bias and lacc of objectivity. 

single incident elone constituts sufficient grounds 
Qpinior anc orcer of Comissioners Bagley, Rairbolt, 
and Martin. 


c. "The pdministrative Law Judge found that the respondent initia.ly 
purchased five such contracts for Millet's account. & 


" Although the respondent testified tnat he initially purchased 
five soybean contracts for Miiletts account, the statewent of 
eccount, dated April 18, 1272, incicates tnet on March £7, lie, 
only two contracts in 'November Beans! were purchased for 
Willetts account." (page &, lines £0-<i ane note 2} 


Cowmiscioners Bagicy, Rainbolt, ana Martin apparently are unabdie to 


a 


ctatezent of account. Tne initiel purchase of soybeans on March 


a 


1972 was five contracts. Tiey are snown on the last statcmert in 


the Fxnibit of P&S statements Wen Lacy sere licuidated in Jctober 127¢. 


Bagley, Rainvolt, and Martin really can produce 
any document substantiating their st«tewent, it is a fraudulent document, 
anc its origion and the manner it was put into the evidence siould be 
investigated. The Division of Fnforcemcnt mey have tampered with the 
evidence by injecting such a fraudulent cgocuwent in order to induce the 
three Cotissioners to write an Opinion to tucir liking. This way be a 
reason wiy theyhave failec to provice we with a copy of the Fxnibits. 

I believe that CFTC officiels and Commissioners acting as séppeal 
Judges do not Lave the right, even under their Acministrative Law, to 


introduce freud: statements of account showing e smeller number of 


contracts purchased on March £7, LO7E than actually purcnesec. 


not a p ¥ refute oy contention that Millet's account was 

under sargi . I realize, however, that it is the only way tnat tney 

een hoce to refutetnis point estaciishec in wy Suge i Findings of Fact. 
A new dimension of confusion, error, biesec distortion has now been 

introduced into thc catter by the three Cowilssioners. id tnis has been 

Gone wncn there is already a List far tco long to be the result 

ident or carelesness. selicve tnis uas veen done celiberately and 


Gone by officials of the United ftates 


«. In wy Appeai of Ju 
af the following stateacnt 
"The evicence Giscloses that in actual prectice Respondent wade trades 
or stated a belief thet a certain trade would be profitable, and 
wrote a report to ‘iliet of wnat he had conc or intenged to do, and 
Mailea this to Mrs. factwerts adcress.” 
Cownissioners Begley, Rains and Yliartin found no error in tuis finding 


of fact ty Judge Lietert. hey assert that wy 


Sipported by the 


Trere must be two recorces in tnis proceeuing, the one presented at the 
Nearing ana the ore that Cowissioners Bagley, Reirboit, anc Nertin used 
as tne basis for their fincing. 

It is almost painful to be forced to point out trat Jucge Liebert 
was cleerely refering to a “report” that I hag "written" in which I 
stated "what I had donc or intenged to do". Ard that I, personally, 
mailed this written report to Mrs. Fastwents address, If the Cowmission- 
ers are in pos@ssion of suci a written report, why nas it not been eutered 
into tne recore? It should be one of the Fxnibits. 

That tortured reasoning, cistortion of facts, exaggeration of 


iwanigatiaon did Cowiscioners Begley, Rainbolt, anc Niartin conjur up to 


fine that Judge Lieberts statexent was not in error. Tneir leck of 


objectivity on tuis point can not possibly ce defenced, 
Judge Liebert clearely attew, ted to imply, witn charecteristic 
one through all the trouble of personally writing é@ 
report and tuen deliberately sercing it to en 
iress where I Knew that Millet could not receive it. There can be 
little doubt of the implications of Judge Liebert's statement. No one 
am assert thet tlis statement cy the Jucge was 
It is almost beyoné belief that Commissioners Pagley, Rainbolt, and 
'Nfartin siwply esserted, without any explanation, that Jucge Liebert's 
statewent was correct, since there is no substantiating evidence in the 
recora. The Commissioners nad to be fully aware that trey were brazenly 
denying tae undenyaole in a biased, unobjective mamner. The Coum$ssioners 
heve certainly : 5 objective in tuis finding. They have 
acted unconscionably and h flagrently misused tieir power és 
hppesl Judges. 
I believe trat tuis alone constitutes sufficient grounes for 


Giswissing the Opinion ena Greer of the Cowmiscioners. 
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Comissioners Bagley, Rainbolt, and Mertin asserted they "found 
no evidence of oias"on the part of Judge Liebert ane tnat his errors 
were "harwless", They then went of to add a few errors of their oun, 
which fall into the same biased pattern as Judge Lieberec'’s. They 
examined Judge Lieberts errors independently, out of context, repnrased 
trem dlasely to suit the purposes of the prosecution. ney analyzed 
"harmfull" errors in such &@ wenner as to wake thew seem 


“nen exazined as a totality, in proper context, witnout biased rephrasing, 


&@ii Overall pattern of lack of objectivity is evidenced. 


Tne three Coawissicners attempted to cover up for Judge Liebert'ts 


lack of objectivity and to support their own Division of Enforcement, 


: 


and in tne process generated tie sate lack of objectivity as in tne 

origionei Tecision. An objective analysis of all the errors, including 

tneir pattern and implications, of Judge Liebert as well as ti.ose of the 
Gissioners,reveais unmistskable evidence of bias anc unobjectivity. 

I continue to waintain tuat tne adjudication in tnis proceeding has 

been biased and Lacking in objectivity. 

It is neither fair nor in keeping with tne United Ctates legal 
system that I have been forcea to spend cou:tless uours refuticg wis- 
stateserits of fact, half trutns, Gistertions, aneiysis out of context, 
biased re-p! ing, etc. by Judges and Commissioners acting es Appeal 

s uncer Acwinistretive law. It is particularly regretfull that tnere 
is good reason to believe that tris nas been a deliberate tactic used by 
the CFTC in adwinistering its Administretive Law. These were not 
"nargless" errors, mor tne result of carelessness. Nor can they be 
attributed to stupicity. They corstitute a tactic of litigation under 
AGisinistrative Law -- carefully conceived anc celioerately executed -- 
é cevise of legal vencetta ewployed by an agency of tie Yritecd States 
goverrment. I believe taat tne CFTC flagrently misused its powers 


under AQiinistrative Law in a biased wsanner in the «nowledge that [I 


ee 
coule not affore an ettorney. They nave .xploited wy lack of legai 
council. 
I believe that the manner and tactics used by tne CFTC,under tne 


guise of pdwinistrative Law, alone constitutes grounés for dimsissing 


&,, 


the Opinion and Order of ihe Commissioners. 
tit 
I nave continuously waintainea that ii erjured himself at 
tue Hearing. The CFTC nas just as continuously refusee to investigate 
this peryury. They nave evicencec no interest whatever in securing 
trutnful evidence and testiwory. Toubtless this is because their 
itness was the perjurer and any reflection on his credibility would 
estroy their case against we. Tuey have simply asserted there is no 
evidence of perjury, and, at tue sawe tiae, refused to accept any 
such evidence into the record. 
sioner Bagley refused to re-open the Fearing witnout 
explanetion. If such a hearing were to nave been held, I believe tnat 
I could have demonstratec tiit Millet perjured ninself on two occasions, 
ang that on one of tnose occasions he conspired with CFTC officials. 
pRetually, I believe that CFTC officicls celiberately and knowingly 
solicited perjurous testisoney from Millet with respect to his tracing 
prograw, in an attempt to strengtnen tueir case against me. 


AQnce again I call upon Comissioner Bagl-cy to re-open the Fearing 


ana accept evidence of peryury by Millet ana of misconeuct by CFTC 


officials into tne recoru. Refusal to accept such testiwony or evidence 
int> tne record is just one more aspect of the biased and prejudiced 
conduct of this proceecing. 

I believe tnat this is the heart of tue difference between Commiss- 
ioner Ceevers, on tue one nané,are Cowissioners Regley, Rainbolt, and 
Martin on tne otier. Cowissioner Ceevers caw ; need to hole a new 


Hearing. The otner three were opposee beceuse they feared evidence of 
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perjury by Millet anc of wisconduct by sowe of their officials would be 
acduced. This, elso the reason why Cowissioner Bagley refused to 
re-open the Yearing without explanation. 
IV 
Miliet's testimoney is crucial to tne CFTC's case. His statemcnts 
sis Of the origional cowplair.t. Judge Liebert and Comzission- 
ers Ragley, Rainbolt, ane Mertin have attributec greater credence to 
Millets testimony than to wire. This Appeal and my previous appeal 
nas demonstrated a warked leck of objectivity in the juczewent of these 
men. Tnere is ample reason to believe that their lacna of objectivity 
to tiueir evaluation of the crecence attributable to 
Millet's testimony. 
just Gewomstratec that Judges enc Cocvmissioners wno wake 
errors are also likely to make "“narafull” errors as well. 
of errors in Judge Liebert's Tecision ard the Comcissioners 
sugyests tney are suceptible to makin 
- even biasec errors Their jucgewent with respect to tne 
veracity of NMillet's testimony is just anotrer of these errors. 
in wy fSugze G Pirgdirgs of Fact (nos..1, ¢, 7, 
75) tnat over anc above outrignt perjury there were 
a number of instances where Millet's testimony was wholly or partly 


lackirg in creejbility -- it was either contracicted by facts in tne 


record, inaccurate, anc misleading. As far es I am aware _the CFTC 
/ 


officials nave never disputed tnese contentions. Tespit 
Liebert concluded "on the basis cf tue evidence we place more credence 
on the testimony of Millet". He did not elaoorete. 

There is more tnan enougn evidence to cast serious doubt on tne 
veracity of Millet's testiwony as well as on the objectivity of Jucge 
Liebert and Commissioners Bagley, Rainbolt, enc Martin in eveluating 


Millet's testitony. Certainly there is wore than enough evicence to 


wiGe 
justify nolcing a new hearing to acduce clarifying testinony from 
“Nillet. 
Vv 
Turing the hearing,I wes promised several times by Mr. Rader, the 
prosecuting attorney, that I woulad be sent a copy of all the Fanicits. 
In tunis wanrner née tricsxed we into returning to nim the copy of 
Fxhibitse 1 - & given me at the Hearirg. I was never sent a copy of 
any of the Fx:iibits 1-8 as prowisec. Tnis fa fas callec to tne 
attention of the CFTC and Jucge Liebert in writing.” fli mention of 
this fact wes ignorec. I alse called tnis to the attention of ir. 
rines, e CRPIC official, when 1 visitec the NY Office of the CFIC. 
wr. Prince merely snrugged his sholders, smiled, and walked eway. 
tT am still without @ copy rynibits 1-68. 
I believe tuat tne CFTC Tivision of Tnforcement has 
prosecution powers uncer fscwiristrative Law. 
made my defense as Gifficult 
siford an attorney. [| can not belleve tet tnere is any 
Justification for their cruce calous action, and that sAdmiristrative 
Law gives the acuiristrators such unfairly powerful autiuority. I[ 
beiieve that the refusal of the CFTC to Supply we witn copies of 
Fxhibits 1-8 is but one wore example of the urfiir biasec conduct of 
tuis proceeding. 
Yt believe tnat tuis eglone coustituteysufficicent grounds for 
revonirg tue Jpinion ane Order of the Cozuission., 
VI 


Tecision of Judge Liebert called attention to tne 


feet that after the conclusion of the Hearirg Judge Liebert engaged in 


+ This was mentioned in wy series of letters requesting an extension of 
tinge Co complete wy iggeSted Findings of fact and in wy cover letter 
- 


to wy Suggested Finair. of Fact aucressed to Judge Liebert. 


J «iis 


a long extended friendly conversation with Mr fillet and Mrs. Fastwent, 
lasting sowe <O to <0 wisutes. ney discussed long-time mutual friend, 
aMr. K.C.Lee. All expressed great adwiretion and love for their mutual 
friend, which I am sure was justly deservec. They rewinised in consider- 
&éble detail and at great Leng th about their old wutual friendstiips with 
i'r. Lee, recounting incicent after incident extencirg over several 
decaces and contirents. 

I demonstretec a Gistinet bias and lack of objectivity on the part 
of Juége Licbert in wy Appeal of nis Necision. I do-not know if this 
wutual friendship motiveted the Jucge in tnis respect, even subconscious- 
ly. I do believe, however, as does Comwissioner Ceevers, that Comm- 
issioners Ragley, Raisoolt, and Martin : : gal blunder in not 
explicitly recognizing tne possibility of bias end orcering a new 
Wearing undcr a cifferent Judge. Tiseir failure to order &@ 
is further evidence of Sias on taeir pert. 

AS I believe tnat to the extent tris sutual friendsrip 
influencee Judge Liebertsohjyectivity, it has also becowe part of tne 
Lacs of obyectivity of the three Cowwicsioners. In tneir atterpt to 
cover up for Judge Licbert, Cowissioners Bagley, Rairbolt, and Martin 

elewent of the Jucz 
VII 
Tne Opinion of Cowwissioners Bagley, Rairnbolt, ane Mertin 
tue following statement: 
rTiie AGministretive Law Judge found tnat after tne initial purchase 
of soybean contracts, tue responcent had engagec in some £08 additional 
transactions involving 690 contracts which, besides soybears, iricluded 
soybear, oil, soybean weal, wheat, cotton, and potatoes. The sAcuwinis- 
trative Law Judge also found that Willet hac not vested the respondent 
with tne discretionary authority to wake the traces in question." 


(pege 2, last six lines) 


Jr the foilowing page in tueir Opinion the three Commissioners assert 


they are going to acdress tiewseives tos: 


wl on 
"weather there Ls substantial evicernce ir. the recore to support 
tac fircings of fact end conclusions of the adminis trative Law 
ju@ge that tne re spondent willfully vioalatec Section 4b of the Act 
as _Cuarged.e." (page 4, lines 5- 6) (ewpnesis adaed) 
tals connection Cowsissioners Bagley, Rainbolt, and Martin went on 
conelude in a subsequent passage; 
kh review of Hillet'!s testiwony indicates tnat 
respondent to nave Limited discretion wits A to. 4 pu purchase 
or “futures « contracts in sts in soybeans. However, he specifically 
testified that soybeans were the only contracts in whien the 


respondent was authorized to trade." (page 5, lines 17-<0) 
(emphesis added) 


After tne initial purchase of soybean contracts on Marcn £7, i972, 
the responcent made an additional aa trades in “illetts account 
whien, wnile to a large extent in soybeans, also inciuded soybean 
oil, soybean weal, Wneat, cotton, ane popatyves. It is clear that 
taose transactions in _cowwocitbes other than soybeans Were nok 


authnorizec “by | Millet, and were not witnin the respondent's Scope 
of discretion." (page 6, lines 6-11) (emphasis accec) 


It is quite clear froc the foregoing that Comaissioners Bagley, 


us 


Rainbolt, and Martin have reversed tne wajor findirg of Judge Leibert. 
Tuey have found that only traces in comsoditios "other tnan soydeans” 
were unauthorized. 

bs a result of tnis new finding, the number of transactions found 
to be unauthorizeé are reduced from 208 to some 19, a reduction of 
91%, The number of contracts found to be unauthorized are reduced from 
602 to a reduction of 92%. The Cowwissioners cetermined tnat Judge 
Liebert had erred to tne extent of 189 transactions involving 648 
contracts. In tne sawe Opinion tne sawe Cowmiscsions brazenly assert 


was objective, free of dias, ana mace only two 


Adcitionally, the Cowmissioners failed to recognize that as & 
furtner result of their new finding there are other findings in 


pert!s Tecision tnat are no longer vasic. Consider the 


o 
«iS. 
"one ancillary and obvious fect is worthy of note and it is thet 
Respondents unauthorized trades greatly increasec his cowvissions 
from what he would have received...” (Decision, page 7) 
This is no longer an ancillary and obvious fact. Nor is is wortny 


of note. 


If Cownissiocers Pagley, Rainboit,ana Martin had written an 


objective and unbiased Opinion, they would have explicitly recognized 


tue extent that taeir finaings deviated from that of Judge Liebert, 
and cited some of the statistics mentioned above. In asdadition, tney 
would have explicitiy taxen except.on to certain ancillary fincings 
in the Judge's recision tnaf were no longer valic. They chose to 
cover up tnese facts. 

Moreover, Cowwissiouers tvgley, Rainbolt, and Martin continued 
es if they nad upheld Jucge Liebert's finecings in full, ignoring the 
inolications of tneir own finding with respect to unauthorizee tracing. 

F v 
In their first ctatewent of their conclusions tney ouitted tue wor 
"as cnarged”. 

"Consequently, we find that the weight of tne evicence in the record 
supports the Administrative Law Jucge's conclusion that the 
respondent willfully engaged in unautiorizec trades in violation 
of Section 2b of the scty (page 7, lines4-7) 

ite THEIR Dials, Sos ee Pi, 4 AALS or DAT onS : : 
A few pages later,they again restatee this conclusion neatly slipping 
in tiie words "as charged". 
r we affirm the findings and conclusions of tne Adwinistrative Law 
Judge that the respondcat willfully violated cection 4b of tie 
Act as chargec" (page 10, lines 12-15) (ewpnasis added) 

The origional complaint chargeé tnat every trace in Millets account 
after April 18, 197< was unauthorized. ‘Someone spent a good deal of 
time counting them. They countec all trades, every trace, not just a 
few, or most, or several, or only those in commoaitios other tuan 
soybeans, but eacii and every trade was countec. The origional cowplaint 


aLlegee taat I hac absolutely no discretionary authority at ail --none. 


| 1 
Nac cue? 
‘This is exactly wnat Judge Liebert found in «sis Tecision 
all trades unauthorized -- absoluteiy no discretion whatever, 
Commissioners Bagiey, Rainbolt, anc Martin, we nave seen, found 
something quite different. They found that I did nave discretion to 
trace soybeans and that only trades in comwocities other than soybeans 
were unacthorizec. This fincing is substantially aifferent than the 
charges in the origional cowplaint and substantially different than the 
finding of Judge Liebert. The tnree Cowwissioners aic not find me in 
violation of the Act "as Gnarged" in some 9¢% of the coiutracts origionally 
in violation of the Act. They cic not upnole the findings of 
e Liebert in full nor the origional copleint "as 
Yet they went on to say that Cuey cic, slipping in the words "as 
W Um toeir se! s Stetedent of conclusions some taree 
tieir Ciret steatewe This action of Cousissioners Regle 
sEtin is unconscionable, it not outright fraucalent. 
vuages is certainly ope: to question. 
Vill 
Comsissioners Ragiey, Raisbolt, and Mertin have 
“uepoint, not trow impartiality. 
to cover up the bias and lack of objectivity of 


Judge Liebert and to support their own Division of Fnforcement. They did 


this rutnlessly, regardless a anc tneir own findings. “nere 
J» 5 
ast 


jus tatements of 
and reports, biasly rephrasing Judge Licbert's statenents and 
thew out of context.Couwissioners Pagley, Rainbolt, and 
Martin did not perform tne function of fsAppeal Judge. Tuey ected on benalf 


of the prosecution. 
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I believe that Cowmissioners Bagley, Rainooit, and Martin cid not 
tiueir own howework. The prosecution cic it for neo. 

The dissent of Commissioner Seevers stances in snarp contrast. He 
stands alone in a sincere personal effort for fairness ana equity. te 
wuct have spent many ours analyzing tue evicence, stucying the 
testiaony, ¢valuating the wotivation of Judge Licbert, anc resisting 
pressures frow the Tivision of Enforcement. Commissioner fecevers 
recongizead tnat a new nearing was appropriate. Ye shoulda be comsended 
for his efforts anc is surely worthy of tae responeitilities of his 
office. 

In the United States I believe tnat Legal cecisions should be 
weitten by iwpartial Jucges ana not cy tne prosecution, even in 
pasinistrative Law uncer the CFTC Act. bye thet those acting 
in¢ kopeai Judges should really act in tnat cepacity, ratuer Chan es 
another representative of tie prosecution, erucely attempCing to 
¢over up for the lueptness of a preceding Jucge. Tuais is not 
Eopeal Judge shouic do. 

IX 
Reinbolt, and Martin also considered 
tweatuer tue sanctions isposec by tne Acwinictreative Law Judge were 


excessive on the facts of this ; pase ¢ ney found that Judge 


Lieberts five year suspension was excessive anc reduced it to 1g years, 


lt rewedial, & suspension ef tauis lengtn is 
Leibert's was preposterous. The pattern of bias 
ident in Judge Lieberts Tecision anc the prececeaing sections 
‘Omnissionerg Opinion, continues without abatevent with tne imposition 
of senctions. 
Comulesionerc Ga 2ind and “Martin assert 


imposing sanctions they texe into account tue perticular circuistanuces 


Nf each inuividual case, considering and evaluating the effect of an orcer 
csuspencing or prohiviting trading for ea specified perioc of tiwe on 
eacn particular indivicual respondent. They reason: 


"p snort suspension iwposed om a futures commission mercnant aay 
well nave a more substantial impect than a much longer suspension 
would have on tue occasional specalator. “here a firm's or 
inciviegual's sole incowe is derived fro» trading in tne futures 
warkets, ac Order revoxing tracing privileges for even a short 
period of time, in most cases, would have a significantly greater 
econowic effect on tne person sanctionec tian it does on tie 
occasional speculator.” (page 9, lines 9-18) 


TI woule like to review the particular circumstances my case in the 
light of tnis assertion, witii a view to evaluating the extent if an 
5] > 3 


tnet tne turee Cossissioners wave really consicered the facts of this 


varticular case auc the effect of tne sanctions on wy o#n personal 


incowe over tae past ten or wore years nas 
éonmodi ty: futures. “The fact taet: tis procercing « 
nas preventea me Crow finaing ewploywent in tne 
My only income since that 
unesployma.nt benefits, woich Lave expirec sowe tiwe ago. 
cuncgitions in tne New Yorw City area, togetner wita tne Tact 
am 51 years old has mace it inpossibile for we ind €Mploywent in 
another line of work. In other words, na le facto suspended 
without any earned incowe since on some «] mwontiis. 
Comsissioners Bagicy, Rainbolt, and Martin want me to be without income 
anh adcitionai lt monts eweglal™ pursoces. 
An eignteen aontn suspension is a very lon: suspension. 
has frequently nenced indivicuais for two weexs to three wonths. 
vension snould be a very long 
be 


réther tian 4 euspension usually given to incivicuals 


aly. 
incowe is cerived frow trading cowsodities. The Comwissioners have not 
exaoined tue facts of this particular case very carefully or objectively 
in this respect. 

Reditionally, the Cowsissioners assert that in imposing 
senetions they couslaecr: 


W 4 the wielater ues ecnsistentiy flauutec the Act or tiie 
Comaiscionts rules aud regulations..." (page 9 and 10) 


T have been in the Comaccity futures industry for meny, seny years, 
both aes a broker and speculator, anc this has been the only cowplaint 
we for violation of any rule or regulation. It occurrec in 
sowe four years ags. 


vat the violation for which tne jon to be imposea is 


t 
particularly egregious..." (page 9 last two lines) 


rin any case, the severity of the sanction snoulc bear 
correlation to the gravity of the violation co.wittec," 
(page 9, Lines 19-21) 
continue to ceny thet eny wiolation occurred in) tue Tirst peice, and 
Colitinue to, Dalitein that Wbllet gave me autnority to trade his 
any event, the toree Cownissioners foune that 
HUilletts testigony some 227 of tue contracts origsonally 
to lieve been in violation of. the fet Bere aetualiy mot in 
violation at all. This certainly constitutes a substantial recuction in 
tne "gravity" and tne egregiousness of tne alleged violations in the 
ial cowplaint. The Commissioners are quite clear that this was not 
io reducing the suspension froo Tive to i: years. 
severity of tne sanction was not correlatec witi: tile 
violation as ¢determwinec by tne Cowwissioners in @ preceeaing section of 
their Opinion. It is quite apparent tant Commissioners Bagley, Reinbolt, 


We 


ana Mertin wave nol a@yslled tuele own ecritena iu imposing sanctions. 


=e 


VA Cowsission JrGer sufperoing of prouibiting tracing privileges 
Zenerelly s:nould be long enough to serve as ao Geterrent to future 
violations by tne respondent, ana elso ciscourave sisilir actions 


by other potential violetors." (page 9, Lines £1-2£4) (cupuasis added 


I believe tnat tiie last vart of tiis statement is tne iull and cowplete 
for the imposition of sancti ; for as long es 1s; yeers 
the tercee Cowsiseioners are deing tnis ca 
Or »tecicent for future Casts against otier inciviaqusls. 
bedizgve shat tne Cow@issioners have an obligation, acting 
equitoole solution to tis case, 
Se Only =- HOC CO treat tuis cas 
veuicle for setting ; icents lor athcr cases 
Satalnst OLNEY Lougivicaels. Pils Cosiceration conti E With Cucir 
the particular ci ances of eacn case 
sanctions on eacn individual respordent. 
abt ble save tine -~ theirs critena for tae 
eoctlict, (I believe taal this 


contrioutine factor to tue unfairness and bias in 


eontrary to thesr bole assertions 
Raiioolt, and Martin aave failed to consice 
circumstances of thrys particular case in the imposition of 
wore interestec ir. 
Inclvicuets 
particuler GCircunstances 


INnGlVicual Cace. 


. 


was fiiec ix, 


Martin took sowe e€igrt 


S Wention toat tucir Opliiion doc 


: ce tae Fees + ; BE) Oe eae | sete 
bot £ecl2ece eclui& Si CL .O48 Ube i CO OG uGbeercerr a wit CS 


i¢ Culey way Bave Lcen. a Ccliberate Gclaying tactic extenaing 


rc 


aige 
possible, witn the knovlecge that 
constitutes ce fat 9ens.on. Or it way nave simply 
tecen tnet long for ti.e Tivision of rr.forcewent’ to convince trree of the 
five Commissioners to go along with their wishes. Turing this period, 
I coule not possibly fina cuploywent in tue conocaty industry. Tis 
a particulier circuustance of tis incivicual 
their own ctandcarcs, the three Comuissioners 
taken it into consideration with respect to tne isgposition 
(fo Tiuey Ci VoOt. 
-iwary interest of tue CFTC has been to itpose tne longest 


re) 
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hey could get evey «ita, for « ac prececent for future 


sther incivicaals. ‘ce USDA attor:.ey, Mr Bader, origionally 


seriod to 14 years, asing an 
irrefervat, line ‘casoning having nothir So witn tue 
unicue circumstances nie perticuler case. Tuey cid not that 
they ounce 92% 4 ne contracts origioraily alleged to be unauthorized 
to actually be m uuactuorisctd. They Gic sot consi¢er tie 
ing frow tieir inept hanceling anc delays. Wor cia 
perticular circusstences 
ticy GLic. 

“tarbtin were not Geciding tils case on the DaSis 

ics as th asserted. Tucy were forging weapons for tne Tivision of 
Futorcement to use i uture cases against otuer icciviauais. [ do not 


thing that thie & pr Pune os of Appeal Jucges. 


CONCLUSION 
Commissioners Bagley, Rainbolt, and Martin assert trey found no 
bias in Judge Licbert's Decision, oniy two "nermless" errors. Tiuey 
addressed tzewselves to two issues: (1) weatuer trere is substantial 
evicence to support the fineing of uneuthorized treces "as cuargeda". 
ang {:) weatuer sanctions imposec were excessive. Tiey found that 
traces origionaily chargea as unaats.orizec were reaily not 


ingorce the implications of thig fireing. They 


periouw Crow five to lg years on grounds ot..er 
were 
of tie allegec unautiorizec traces, not really 


ang on grounds otner tuan the unique circumstances of 
tris particular case. Tnis action of tne tiree Commissioners 
Conetitates ce facto recogr.ition of a Diasec Jucge «end at tne sae 
tiwe reveals ticir 
giey, Rainbolt, anc Martir. should ueve faced tne 
© ol tne part of Jucge Liebert neacd on, as cid Cowgissioner 


uncer « caifferent judge. 


wiLlle at 
sanctions so tl it weule not look quite bac They appare:.tly 
noped I would Grop the waiter anc it would disappear. They were wrong. 


1 


that the emtire proceeding has p7) cornductec unfairly, 
jicial authority under the 
protection oi tninistrati ‘Qwibission Pagley, Rainbolt, 
“Martin cic not perforu tne fuaction of Appeal Jucges. 
Comaissioner Ceeverse clearely perceived enough possibili 
pias to warrant Nolding a new neering. “e wrote in part "...tuere 


miuber GL gabters wolco Baac it Gifficult to eonclude Cuiat tic 


ets findings are supported by tne weigih.t of 


evicence,." "s review of tle Acwinistretive Law Juczets findings 


enc conclusions reveals at best a carelessly written cecision..." 


iwmiscsioner Seevers furtner states 7 f.e would "rewanda the case to 


Co FTenove any 


Goubt of inpertielity 


respondent..." 

The Qpinion enc IJréer of Couwissioners Bagley, Rainbolt, and 
Mertir:. shoula be revoxce and all charges sioula be cropped for ever. 
Teiling this, an entirely ew cearing shoule ce orcerec, under a cifferent 
Acministretive Law 3Z€ anc ti UDdJE perjury by Millet end of 
Hiscoiunduct. by CFT icialse in soliciting tfiilet's perjurous testimony 


One upon widen futu 


of arcent importance that the CFTC ce disiplinede fcr the manner in wn 
tney conducted tiiis case so trat future cases wins 1é will bde 
wncelea without bias, u:ifai Ss. 2 ‘utas alysis out of 


, Gistortion of fects, tortured reesoning, z CFTC Fivision 


< 


of enforcexzent nas bre ig tne higmest arcs econcuct in 
Tne nandeling of tunis case should 
& noribie exaupi« now i0U not be nanceled, of now 
FGUiListretive Lav uld acwinisterec. Hopefully future cases 


ageinst otier inaivicuals wa: hancelec in a feir, equitable, unbiased, 


